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the cestui que trust may recover the proceeds from the trustee and his 
trustee in bankruptcy. 

The decision of the Supreme Court, which is here reversed, 86 App. Div. 
260, was to the effect that the right of the cestui que trust was against the 
real estate in the hands of the third party and not against the trustee. 
Cases are there cited showing that where money is paid by A to B, who has 
a just claim, but where C is in fact legally entitled, C must sue A and has 
no cause of action against B. Butterworth v. Gould, 41 N. Y. 450; Hathaway 
v. Homer, 54 N. Y. 655. But in respect to property the rule is different. 
Property may usually be followed into whatsoever form it can be traced. 
Church v. Lee, 5 Johns. 348; Street v. Nelson, 80 Ala. 230. In a case similar 
to the present one, Re Mulligan, 116 Fed. 715, no action lay against the trustee 
in bankruptcy, but it was not distinctly proved that the money he received 
was the proceeds of the property of the plaintiff. In the present case the 
proceeds were traced directly into the hands of the trustee in bankruptcy. 
Therefore, although some cases hold that, since it was mingled with other 
funds, it lost its identity, and the cestui que trust was in no better position 
than the other creditors, Steamboat Co. v. Locke, 73 Me. 370, yet the general 
rule is, that such money may be recovered in preference to other debts. 
Bank v. Peters, 123 N. Y. 272 ; Trust Co. v. St. Louis, etc., Co., 99 Fed. 485. 

Constitutional Law — Negroes as Grand Jurors — Inquiry op Federal 
Court Into Rules of Local Practice. — Rogers v. Alabama, 24 Sup. Ct. 257. 
— Plaintiff in error made a motion, two printed pages in length, to quash an 
indictment, because of the exclusion of negroes from the grand jury list, 
alleging that this was due to the inequality of his race under the State 
constitution. The State court struck the motion from the files, under color 
of local practice, on the ground of prolixity. Held, that this was a violation 
of the Fourteenth Amendment of the Federal Constitution. 

The United States Supreme Court has repeatedly held that whoever, 
while representing a State in an official capacity, deprives another of his 
legal rights, thereby violates the Fourteenth Amendment, whether this be 
done with or without the authority of the State laws. Ex parte v. Virginia, 
100 U. S. 339 ; Trauder v. W. Va., 100 U. S. 303 ; Neal v. Delaware, 103 U. S. 
370; Gibson v. Mississippi, 162 U. S. 565. And the same court will freely 
examine the validity of the pleadings, as well as the sufficiency of the evidence, 
when a constitutional question is involved. U. S. Rev. Stat., sec. 709; Boyd 
v. Thayer, 143 U. S. 180; Murdock v. Memphis, 20 Wall. 590; Osborn v. 
Florida, 160 U. S. 650; McLaughlin v. Fowler, 154 U. S. 663. Nor will it 
hesitate to look behind any disguise assumed by a State court. Neal v. Dela- 
ware, supra; Mitchell v. Clark, 100 U. S. 645. A prisoner has a constitutional 
right to offer evidence in support of a motion to quash the indictment which 
charges that he has been discriminated against because of race. Smith v. 
Mississippi, 162 U. S. 601; Williams v. Mississippi, 170 U. S. 213; Carter v. 
Texas, 177 U. S. 442. The principal case extends this rule even to a motion 
that may seem superfluous, so long as it is not irrelevant. This is holding 
merely that the criminal has a right to prove his case, however weak it may 
seem. But see Catwell v. Texas, 137 U. S. 692. 

Constitutional Law — Corporations — Full Faith and Credit to For- 
eign Judgments. — Anglo-American Psov. Co. v. Davis Prov. Co., 24 Sup. 
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Ct. 92. — New York Code Civ. Proc, sec. 1780, provides that suits between 
foreign corporations can be maintained only when the cause of action arises 
within the State. This statute is interpreted by the New York courts as 
precluding an action on the judgment of a sister State by one foreign cor- 
poration against another. Held, not to violate Art. 4, sec. 1, U. S. Const., 
guaranteeing full faith and credit to such judgments. 

The constitutional provision establishes a rule of evidence rather than of 
jurisdiction. Wisconsin v. Insurance Co., 127 U. S. 265. While, generally, a 
judgment is entitled to full faith and credit in the courts of a foreign juris- 
diction, Insurance Co. v. Harris, 97 U. S. 331, yet the court of the former may 
investigate the! jurisdiction of the court where decision was rendered, 
Thompson v. Whitman, 18 Wall. 457. The Constitution does not require a 
State to give jurisdiction against its will, Missouri v. Lewis, 101 U. S. 22; 
but when jurisdiction is acquired, the Constitution determines the effect of 
the judgment. 

Contracts — Discharge — Accord and Satisfaction — Tender Upon Con- 
dition. — Neely v. Thompson, 75 Pac. 117 (Kan.). — Defendant sent plaintiff 
statement of account, with $7.90 "in full satisfaction of balance due." Plaintiff 
cashed the check, which contained the words, "Balance in full for fees," but 
at the same time wrote to defendant denying that his claims were so satisfied. 
Held, that the creditor was bound to understand that, if he accepted the 
check, he took it subject to the condition that it should be in full settlement 
of the demand. Mason, J., dissenting. 

Where an offer of an accord is made upon the condition that it be taken 
in full of all demands, the party to whom it is made has no alternative but 
to refuse it, or accept it upon such condition; and if he takes it, no protest 
or declaration made by him at the time can affect the case. Bull v. Bull, 43 
Conn. 455. He cannot accept the benefit and reject the condition. He who 
tenders the money owns it, and has the right to say on what condition it shall 
be received. Nassoiy v. Tomlinson, 148 N. Y. 326 ; Fuller v. Kemp, 138 N. Y. 
231. "Always the manner of the tender and of the payment shall be directed 
by him that maketh the tender or payment, and not by him that accepteth it." 
Pinnel's Case, 5 Co. 117. The dissenting opinion seems to overlook the fact 
that the ownership of the money does not change till the condition has been 
accepted ; and, while admitting the weight of authority to be otherwise, holds 
that where the money paid is for a portion of the debt admittedly due, no 
consideration exists for the release of the portion in dispute. 

Evidence — Cash Register Records — Memoranda as Independent Evi- 
dence. — Cullinan v. Moncrief, 85 N. Y. Supp. 745. — Cash register records, 
introduced to sustain testimony of a party to a transaction, held, inadmissible. 

At first sight it would seem that the records of a cash register, preserved 
by way of accounts, are so closely analagous to the records in shop-books as to 
come under the rule which admits the latter as evidence. McKelvey on Evi- 
dence, sec. 163. Because such records contain the element of "daily routine 
of business," which the decisions seem to deem essential to the reliability of 
such evidence. Prince v. Smith, 4 Mass. 455. But the rule is confined to 
shop-books with great strictness. Richardson v. Emery, 23 N. H. 220 ; Kotwitz 
v. Wright, 37 Tex. 82. And it is evident that cash register records could not 
be received, on any other grounds, as independent evidence, or even in an 



